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Jauns To RING merchant in * ddleburgh, 
and Joun WATSON writer in Edin- 


hub, hus TORS 


TO THE 


P ET ITION of Jans Linpsar merchant i 10 
Dyfart, and David Tnouso x merchant in Gal. 
laloun, his cautioner de Judicio 4 Ni et judicatum 


” 


_ differed ſo little in facts, that the reſpondents 


would not, on this occaſion, trouble your Lordſhips 
with any recital, were it not that they are deſirous to 
lay before the Court a ſhort detail, unblended either 


with obſervations or arguments. 
The reſpondent James Turing, has Ie ſettled for 


many years at Middleburgh as a merchant. One 
chief branch of his buſineſs is as a factor for the mer- 


Wo . 7 chants 


ARTIES, Nen ib Mads ing of this marter; have 


/ 


4 hs» | i 
[ 21 ] * , 


e . il fegte b Fling eh cargoevas we 


bm fe om henee, and ſhipp ing others up- 
ion. : Aud a8 Re ns long Aale in this bft: 


e knelt 


on commi 


neſs, he KO Fs, and is known to moſt of che OY 1 
people in 8 cotland. 59 07 D5vS1i5d nnvbac M197 ; 

Tn this Way the kelponten Kia'beck> fevetal times 
N G5 1 the petitioner James Lindſay merchant 
more particularly, in the year 1-762, 


i ny an | 5 
indy” cbnßgned to the reſp 
ea on board the Famer and Murguret of Nyſart, Cap- 
tain Anderſon commander; of which veſſel the petiti- 2 
oner himſelf was chief owner; Anick in tlie lettef' cbn- 
ſigning the coals, the 1 petitioner” commiſſioned” from 
the reſpondent certain Wag of goods,” to to be ſllip- 
ped on board the James and Margaret, how ſoon the 
coals were fold off; and all of theſe orders to be _ 
formed wich the utmoſt expedition. eee pech 19. 137 
Captain nderſon with the James and Madgabet And f 
her cargo, a 1 arrived ſafe at Middleburgh, in the begin- 
ning of Auguſt 1762: : bur che firſt ji after her ar- 
rival, unluckily, 1 in the night time, the James and Mar- 
garet heeling to one ſide e, ſqueezed, and other ways da- 
maged a Dutch ſcout ſhip, the property of one Arnol- 


pro aa de Keulenaar, ſkipp er in Düben 07 Hen 


The day after this affair happened, De Keulenaar, 
the Dutchman, brotight: an Ke magiſtrates 

of Middleburgh, for reparation af the damage he had 
ſuſtained in manner above mentioned; and, in virtue 
of a warrant for that purpoſe, hie arreſted Captaia An- 
der ſon's perſon; together witli the ſhip und eargo, all 
to be furthcoming for what damage he might recover 
by the aforeſaid action, Which De Kelilenaar ö dale 
eſtimated at” T7300 one. . COLO! MOTq Vis 8. 
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By a letter of this date, the reſpondent informed the Avg; 7 


4. 


petitioner of theſe occurrences, and likeways thar 


the thing had fallen out by accident, without any 4 


fault or neglect upen the part of Captain Anderſon, 


which the reſpondent believed to be che caſe, from the F 
ſtory. told by the Captaimand his crew. Without wWalt- | 


ing for any return from th petitioner, the reſpondent. 


e himſelf bound in duty to take the proper ſteps 4 
for Jooſing the arreſtment, that ſo the unloading. of the 
James and Margaret might be compleated, and the 

goods commilioned put on board with the utmoſt ex- 


pedition..; With this view the reſpondent promiſed to 


become bound for what damage De Keulenaar ſhould 
recover by his action; and, in conſequence of- this x pro- 


miſe, De Keulenaar's arreſtment was looſed- 


When the petitioner received the reſpondent's let⸗ 
ter of the 7th of Auguſt, he ſeems to have thought that 


his- ip and cargo were not attachable for De Keule- 


naar's s damage, in any view of the matter: That if the 
thing had happened by accident, no damage was due. 
On the other hand, if the damage had happened thro? 
the fault or neglect of Anderſon the maſter, that he a- 
lone was perſonally liable. In. this belief, the petition- 
er, in return to thedetter of the 7th of Auguſt, of this Aug 19. 
date, wrote; that he Was, ſorry for the accident, but 762 
„ whatever nature ſame is of, I don” t ſee how! it can 
touch either my ſhip or cargo.“ And in the ſame 
letter he tells che reſpondent, I hope my money will. 
not be applied to ſupport, any law-ſuit.“ This let - 
ter the reſpondent! were datt on the, 30th; of ee 


3 bt den dig not aeg Alle letter as con- 
taining any prohibition upon bim to become bound for 
che damage, if ſuch obligation was neceſſary to relieve 


the 


L 4 5 
the ſhip and cargo: Beſides, before receipt of the letter, 
he had promiſed. to become cautioner; and, in conſe- 
quence of that promife, the arreſtment had been looſed: 
The reſp ondent- therefore, upon the 31ſt of Auguſt 
1762 bonn himſelf in a-recognizance'to, pay whatever 
damage De Keulenaar ſhould recover ; and, in the ſame 
bond, Anderſon the maſter bound himſelf, and his own- 
ers, to relieve the reſpondent of his cautionary! engage- 
ment. Anderſon likeways, i in name of himſelf and his 
owners, granted a power of attorney to the reſpon- 
dent, authoriſing him to maintain the defence of the 
foreſalid action, in which they had then che | greateſt 
reaſon to think they would prevail, as they had an opi- 
nion to that putpoſe from a . eminent Dutch pf high 
Fel, 44 
"The elle havids Nen has: relieved _ the Interpe⸗ 
geen and ene ent of the reſpondent, her cargo 
was unloaded and ſold, and ſhe proceeded - on her 
homeward:vayage, loaded with the goods commiſſion- 
ed by the petitioner, purchaſed with the proceeds 
of the coals, Oe which- the Petitioner received: ac- 
cordingly. In the mean time the action at De 
Keulenaar's ee proceeded-. The reſpondent | 
_.. a> iſed the petitioner of that action, and alſo that 
he Was taking the neceſſary ſteps in defence, which 
the petitianer did by no means diſapprove of. At laſt, 
however, De Keulenaar recovered a decree againft the 
reſpondent. for damages and expences, amounting to 
944 guilders, inſtead of 1 en Keulenaar had 
claimed of damage Ane se bus toatas 1b: 
Buy delay of proceedings, and ane dbubtfulnes of 
al caſe, this decree was not pronounced till the be- 
ginning of the year 1764. The reſpondent immedi- 
A gave the — notice. of what had hippencd 3 
and, 


4 tt . i]; 


118, at We! fas tune, nt Aubing that the pelitioner 


would moſt readily. pay the damages and expences 


which De Keulenaar had recovered, the reſpondent 
drew a bill upon the petitioner- for theſe, * and alſo for 
the ſum of 220 Zuilders, as commiſſion for the reſpon- 
dent's own; trouble in that affair: The petitioner how- 
ever refuſed to accept this bill; whereupon an action 
was brought againſt him, at the inſtance of the reſpon- 
dent, and John Watſon writer in Edinburgh, his tru- 


ſtee, to whoſe orter. the bill was payable, before the 


judge of the high court of eee 33 inet and 
1 7 of the forefid ſums. 
It is unneceſſary to ſtate tha Wi Fo in this mat- 


ter before the Admiral: It ſhall ſuffice to obſerve, that 


the defences and anſwers were pretty much the ſame 


as repreſented in the petition ; and, after the proce- 
dure: le, alſo fairly ſet forth, the Admiral finally 
pronounced the following interlocutor: Finds it pro- 

ven, that, upon the 6th day of Auguſt 1762 years, the 
«© ſhip the James and Margaret, Robert Anderſon ma- 
ſter, and her cargo, all belonging to the defender, 

« were attachell or arreſted in the harbour of Middle- 


e burgh in Zealand, at the inſtance of one De Keule- | 
< naar, for alledged damages, to the extent of 15900 
. guilders, done by che ſaid ſhip to a ſcout or ſhip ly- 


< ing in ſaid bone Canning. 15 ſaid De Keule- . 
naar: Finds it proven, That by letter, of date the 
th day of Auguſt 17642; the purſuer did adviſe the 
defender thereof, and that a law-ſuit Was commen- 


cd iagainſt Anderſon the maſter and the ſaid ſhip, ' 


and that lie the purſuer Was to make the proper de- 
fences da the action; and finds it proven, That upon 
5 I of Auguſt 1762, the purſuer became cautioner 
8 B 9 — 


— 


« proven, That upon the 31it of Auguſt 1762, Robert 


2 
i 


N 


« Anderſon the maſter, for himſelf and the owner of 


attachable and liable for the damages, c. and that 
the defender could only get free of theſe damages, 
«. Oc. by abandoning faid ſhip.; and finds, That his ta- 

_ « king the benefit of the purſuer's becoming cautioner, 
and thereby getting the ſhip looſed, does ſubject him 
« to. relieye the purſuer of all the expences, c. he iu- 
« curred by ſaid caution; and finds, I hat, in order to 
have freed him the defender from the expences of 
«« the ſuit, Oc. it wag ingumbent on him, debito tempore, 
before any progrels, was made in the ſuit, to have paid 
to De Keulenaar his claim of damages, or to have 
« taken upon himſelf the expences and trouble of de- 


* 


— 


e fending in the action; and finds, That his not ha- 
ving done ſo, does ſubject him in repayment to the 


« purſuer, of the money, Oc. laid out.;by/hi 


— 


m on ac- 
count 


6 * 


A 


111 


© count of that affair. And having confidered the ac- 


count produced by the purſuer above recited, a- 
mounting in whole to the ſum of 1164 guilders, 
three ſtivers, Hollands money, for the amount of which 


the bill libelled on is drawn, Suſtains all the articles 


a 


of ſaid accompt, excepting the laſt article thereof, be- 
ing 220 guilders therein ſtated for the purſuer s com- 
miſſion on this affair, and modifies ſaid laſt article to 
© the ſum of 40 guilders; and finds, That the ſum to- 
tal ot ſaid account ſuſtained and modified, as ſaid is, 


in whole does amount to the ſum of 984 guilders, 


three ſtiwers, Hollands money; and finds, That the 
purſuer is intitled to ſaid ſum; and finds, That 
ſaid ſum, at the rate: f twenty two pence half- 
penny Sterl. per guilder, does amount to- the ſam of 
L. 92: 5: 3 Sterling; and finds, That the defender is 


liable in payment to the faid James Turing purſuer, 
or to Mr John Watſon writer in Edinburgh, his tru- 
ſtee for his behoof of ſaid ſum of L. 92: 5, 3 Sterl. 


with the intereſt thereof from and ſince the 13th of 
wir 1766 years, until Payment; and as to the ac- 


compt of expences given in for the purſuer ; finds, 
That the purſuer is intitled to his expences of pro- 


ceſs, in reſpect that the defences pled for the defend- 


er have been all along total againſt the whole ground 
of action, and modifies; the ſaid accompt of the ex- 
pences of proceſs to the ſum of L. 4 Sterling; and 
finds, That the defender is liable in payment to the 
purſuer, or to the ſaid Mr John Watſon writer in 
Edinburgh, his truſtee. for his behoof of fajd ſum of 


L. 4 Sterling of expences of proceſs, as alſo of the 


expences of extracting the decreet as the ſame ſhall 


be aſcettained under the hands of the clerk of Court, 
Oc. 


C 3 When 
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not have relieve 
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Mel wi ue heut -u r prohbeues df. the a 


ef attemptet an ade e¹,õ,ẽ6ôbut that having been re- 
floſed i8intoniperent) the decree was extracted and a 


por Tafpenfiew preſented, Which with anſwers co - 


lp tobe adviſed by Lord! 'Katrhes) hid Lordſhip refu- 
ſed the bil; the'petitien'reclaing, andinitheſcunſwvers: 
the reſponaents lwnbly-propot to ſupport che er 


and pfopriety of he A Judgment. 19329] zi v6 
10 the rt Place, it will occur, that node and 
are denied or controverted, Which, by the judgment 
of the Admiral; arèe fouffd to de provengi the reſpon- 
dents, therefore, ſhall take up no time im eſtabliſn- 
ing theſe; neither ſhall they uſe any argumentb in ſup- 
port of a prinoiple of law laid down by the Admiral, 


which ſeems alſo to be acquieſeed in, iz. That ſaid 
. ſhip the James and Margaret was by. the law of na- 
tlons attachable and liable for che damages, and that 


«© the defender cod only getfree of theſe een r 


% c. by abandoning Rip? wth obe omon gy 


That principle 8 eſtabliſlied ad nequleſecld' in, 


a conſequences upon Which the reſpondent founds 
His claim of relief are obvious. The petitioner could 


> his veſſel without: ders Vd. Ag Keu- 
Jenaar's claim for damage. The reſpondent bound 
himſelf, that this claim, when afcertainedi: ſhould be 
ſatisfied; and accordingly, in conſequente of that en- 
gagement, he paid the ſum awarded to De Keulenaar, 
in name of damages and expences, Theſe meaſures 
were clearly in rem verſam of rhe petitioner. By the re- 
ſpondent's engagement, the arreſtment was loo ſed, and 
the veſſel was fet free to proceed on her voyage; and, 
by paying the damages and expences the reſpondent 
Hatisfied a claim in which the petitioner was liable, and 
for 


"Ta, 


For which, without the reſpondent s interpeſition, the 
petitioner's veſſel would have been detained and. ſold. 


The reſpondent's conduct therefore, and the ſum | 
paid him, were clearly in rem verſum of the petitioner; 20 
and ſuch being the caſe, the petitioner is certainly 
bound to reimburſe the reſpondent. Neither indeed 
do the petitioners deny the general principle; but what 
they argue, is, That, as the petitioner James Lindſay, 
by his letter of the igth Auguſt 1762, which confeſſed- 
ly came to hand before the reſpondent granted his 
bail-bond, declined taking any concern in the affair, 
or to take upon him the defence of the proceſs; that 
1 therefore the reſpondent's. after- engagement as cauti- 
oner muſt have been upon the faith and credit of An- 
derſon the maſter, and it is from him only that the re- 
-pontletit can procure his relief. roche 
But to this it is anſwered in the jr/? place, i in 1 point of 
fact, That before the reſpondent received the petitioner's 
letter of the 19th Auguſt, he had verbally promiſed to 
„ become caution for the damages; and, altho' the bail- 
3 bond was not actually granted till afterwards, yet af - 
ter the promiſe, he had it not in his power to reſile, 
bprecauſe res non erat integra, in conſequence of the pro- 
b miſe, the arreſtment was ſo far looſed, that the coals 
were unloaded, and the veſſel was Preparing to take 
in her homeward freight. SG 
Ado, The petitioner's letter of 4 och Auguſt 1 
„5 6 no means prohibit the reſpondent to become bound, 
or to take any concern in this matter. All that the 3 
petitioner ſays, is, that he hopes: bis money will not be ap- 
plied to ſupport any law-ſuit. It is manifeſt, however, from 
the letter, that the petitioner uſes this expreſſion, be- 
ne chat e Anverion perſonally could be attack- 


TE Comer nt 


[> 1 
ed för the Batläge; for, in à preceding pürt öf the 


letter, ſpeaking top” ie damage. he fays, „ but what⸗ 
1 % ere ture Tits 1 of, T don fee tow it ein touch 


Vol. I: 
p. 226. 


5 Weile or erigag 


„ dominus locupletior factus e 


c elthler iy, ſhip” ör Cargo“ Ft night therefore 3 


pear t "the" reſpondeht, klar however backward” + 77 
Peder Inj It Have beef to Hiteffere, Had the ar- 
röſtenent affected the perſon of Anderlon only; yet, 
that When it allo affected 'the Hip And Ears 0" es peti- | 


tioner would "moſt readily agree to any exſure' Ader . 
Was neceffar 


arreſtment. 


N "or relieving” the ip bac enge fn fron the 


LD Blit, TH9S9 29 If 03 Res 
Jie, Süppofing y6 
bored Ile as à declaration 59 the petitioner; that 


he was not to intermeddle In the affair, and 4 probis 


bition upon the reſpondent, to take any ſtep for relie- 


vitig t: rlie veſfel; the reſpondent does tulibly' contend; 

that neverthele(s; he would'be entitled to recover fr onhs 
damages and expences paid by him, 

in hhedeende of his engagement! That ee Was 


the petitioner the'd 


clearly in rem — m of the ' petitioner”; and where any 


e ement is in rem verſuts of another par- 


ty,” that party An 


to, ägaltiſt his permiſſibn. Vbet, after referriug to the 
law quoted In the petition, ſubjoins; * Sed cum ini 
«| gquum videatur alterut cum alterius jactura locup 

* tiorem fleri, magis illud hodie viderdy admicrentum. 
© utſeatenus ſaltem repetitio concedatur Aae enu 


| 101 


It is true, this doctrine appears e adrerfary 
to the principl 


the petition ; but, in this particular, the Roman law, 


1171 


15 


as ee eee wien equiry, 278 Weed juſtly departed 
wn A 10 101 Spot. 


AY ON | | 
Ir "Lordſhip s ſhould! Het thee? | 


quiatenus in rem verſum, 'although .. 
the mea ure Was knen or the engagement entered in. 


es f the Roman law; as laid down in 


7 


7 


„ mand, for ſuc 


1 1 


4. 


from by modern practice. Such is the opinion of, 


Voet aboyerrecited. .;, And. Lord d. Steir, Abi Ann . 
this, doctrine, lays.. at,.dawn as follows: 1 ho? theſe, tit. 8. 


«, deeds may be done without knoyled or. conſent, 

«, yet they, may not be contrary to our wil Ila apd com- 
- ohreydlers, can, exact, no. recom.” 

e pence, J. Alt. C. de neg. 40 tho, if no Poſitive! | 


4. law hinder, We may; ae le fn eh . In Luan, 


. zum farts, ſunmus L e fo" | 

Now, i it-canngt,b e:gdenjed,. 5 the, petitioner Was t 
Icuptetior factus, at leaſt to the extent of. the ſum paid 
by the reſpondent;; in conſequence, of his cautionary 
obligation, becauſe the ſhip. and: cargo being arreſted 
by De Keulenaar for his damage, the petitioner muſt 5 
have paid that damage, or the ſhip. and cargo would 


75 


have been ſold at the inſtance of De. Keulenaar, and 


he damages awarded: to him taken out of the firſt end 
of the proceeds. Nay further, the petitioner was be- 
nefited by the reſpondent's cautionary to a much great- 


er extent than the damages actually paid; for if the 


reſpondent; had not looſed the arreſtment by binding 
in a reeognizance, the veſſel muſt have remained 
chere till the iſſue of the ſuit; which would not only 


5 


have loſt: that voyage, but ſeveral others; and might 


have occaſioned the total deſtruction. of the ſhip : All 


theſe misfortunes. were prevented by the reſpondent 
binding himſelf;;-fo.thar.jit is ſtrange, how. the petitio- 


ner ſhould refuſe to 
which the reſpondent paid, which Was ſo much 


petitioner's advantage, and which, the petitioner him- 


repay the damages and EXRENCES 
1 or, the 


ſelf muſt have paid, or abandoned. his veſſel and 


cargo. OI H BL ol Fi 2B SHE an 


And it issuwith ſubmiſſion, A W's to, pretend. that 


Anderſon only is bound in relief to the petitioner. 
That 


1 1 
That plea miglit have been Igeln with ſome ſhew of 
cab Hallo the drr ſtmeht affected Aunderſofbsdperſon 


only becauſt ther? iti miglit have beer ſaĩd l mne : 
re bound hümſeif o purpoſe to fret Ander- 


ſon and ſo c αν id depend 
lief. But it iscadmited, chat the arreſtment 1 ! 
both ſhip and cargo;oantrthaciborh werr liable for- the 


damages. It was t fretthem i therefore i from theiks 


gal attachment; that the reſpondent eitered into the 


recognizande, ande eon quently upon the faith that 


the owners of the ſhip ant cargo would relieve him 
from the conſequences of his engagement. 
Soſfar with reſpect to the ſum atrartietlt6 De Keule 


upondchis credit only for re- 


naar in name of damages, which the petitioner ſoems 


not to deere „as he does the expenob of pro- 

ceſs. But, wich great ſubmiſſion; the ireſpondent ap- J 
prehends His claim for the one is equally well founded; is 
as his claim for the other. Phe defence was neither 
wantonly taken up; nor litigiouſſy maintained Cap- 


tain Anderſon and his crew 


gave the pro mers, au 


an decountiof the affair, as gave reaſon to believe; that? 


De Keulenaar would be nonſuited, and when the re- 
ſpondent, not relying upon his own judgment, laid the 
matter before a very eminent Counſel, he alſu Ww-ꝗas f 
the me opinion; that De Kculenaar's ation: would 
be diſmiſſed-. 8 Did Hi nifdtinol or robo 04 
The Yeſpondents therefore acted by the beſt advice, 
in defending ge here aA anda e. 
ventually  expenees' Were” awarded aguinſt hie, yet; 
upon the While, che defence had verh ben 
ſequences for the petickener. It will be rem. 
chat De Keulenaat's demand, which he ftremnolilly in 
5 liſted upon, Was bor r. 00 er de ged. 
5 — 1... ad. 


pa . 


- 
\ 
<- 


42 5 5 5 #51 * 45 1 1 25 I - , a 
i If! OL 4 177 79811. 11230 3 il 17181 1 72 


8918 238 


bed opLenstte himſelſ; and :relieved the veſlel Ne 
afterwards maintained the defence in the action of de. . 
mages, De Keulenaar could have brought the ſmip and 
. cargo to a ſale, and; recovered from the proegeds his 
full demand of 1300 guilders for damage only, befdes 
expences; whereas, by the reſpondent's interfering ++ 
and defending in. the action the veſſel was not only 
relieved, but alſo De Keulenaar's claim for AC... 
. expence, and all together was cut down to 944 guil- 
ders. Can the petitioner therefore maintain, that the : 
expence of the foreſaid proceſs was not moſt profitably . 
laid out for his behoof, when it ſaved him 7. or 00 
guilders at. leaſt? DO © O09 nn 841 
It is ſaid indeed, that . might. Bi ee 4 
pounded De Keulenaar's claim for a much leſs ſum, 
which he himſelf would have paid; ſo that the petitio- 
ner would have been free from any claim of damage. 
But this is all amuſement.—Anderſon, at that time, 
was worth nothing, and died ſoon thereafter bankrupt; 
and as to compounding with De Keulenaar, many at- 
tempts were made by the reſpondent for that purpoſe; 
but his demands were ſo high, that he would liſten to 
no reaſonable terms of accommodation whatever. 
With reſpect to the eommiſſion charged by the re- 
ſpondent, your Lordſhips will obſerve, the Admiral 
has reſtricted it from 220 guilders to 40.—If the Ad- 
miral had allowed the whole ſum, it was far from be- 
ing adequate to the reſpondentẽs trouble in this affair; 
but to complain of the 40 guilders, is a complaint that 
the reſpondent did not expect, and which uf. Lord- 
| ſhips will not liſten to. And, upon the whole, as the 
AdmiraP * is ſo well founded, and ſets forth, 5 
D in | 
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